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Land Sting Writs Filed

TYPICALLY they are
husband and wife

couples who were lured
into the scam through
telemarketing or seminars
across Australia and New
Zealand. In most cases
they were then “stung”
during flying weekend
visits to the tourist strip.

The marketeers used
sophisticated techniques
to bait their clients into
committing to overvalued
properties in poor loca-

tions. Capital  growth
rates of up to 11% were
guaranteed on what was
said to be prime invest-
ment property. 

Sel lers were often
ignorant of the scam. The
marketeers typically guar-
anteed to them a specific
price. Unknown to seller
(and the buyer) the
actual sale price was up
to 30% higher than
that which the seller
agreed to accept. The
excess was kept secret
and pocketed by the
middlemen.

Judy has commenced
test cases against each of
the major marketing firms
involved and developers,
valuers, solicitors, finan-
cial consultants and real
estate agents. 

Judy has a history of
complex trial experience
in her 12 years as a solici-
tor and settled Queens-
land’s first class action in
1998. ■

Judy Teitzel (seated) and
litigation assistant Abbi Beggs
are constantly surprised by the
marketeers’ scams

THE court abolished a
long standing immu-

nity in favour of councils
which usually meant that
they would only be liable
for injuries resulting from
improperly performed
road works and not for
those caused by unre-
paired roads.

The High Court abol-
ished any technical dis-
tinction between repairing

badly and not repairing
at all. The judges said the
general principles of neg-
ligence apply and councils
must exercise reasonable
care not to create a fore-
seeable risk to road users.

At first, many were of
the view that the ruling
would make it easier to sue
councils. This is not nec-
essarily the case. The court
stated that the factors to be

taken into account to
determine negligence or no
negligence include the
magnitude of the risk, the
probability an injury will
occur, the expense, diffi-
culty and inconvenience of
taking steps to remove the
danger and any other
factors including conflict-
ing budgetary restraints.

One of the two cases
ruled on involved a trip
injury where one of the
footpath surfaces was
50mm (2 in) below
another. The judges

thought there was no neg-
ligence on the part of the
council either in the con-
struction or maintenance of
the footpath as the height
difference was plain to be
seen and there was no con-
cealment. “It is not unrea-
sonable to expect people
will see, in daylight, what
lies ahead while walking.”

Although the technical
distinction between repair-
ing badly and not repair-
ing at all has been
removed, it may be that a
large number of footpath
trip and fall cases will be
more difficult to win.
Some other cases may be
a little easier but overall
the clarification of the law
probably favours local
authorities. ■

In two landmark decisions in July, the High Court of

Australia changed the laws that apply when a person

sues a local authority for roadway and footpath

injuries.

Associate Judy

Teitzel is acting

for nearly 200

victims of a

Gold Coast real

estate marketing

scam.
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Leading the way in injury compensation
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IN THE PAST many 
workers have been

excluded from compen-
sation and this feature is
retained in the new legis-
lation. WorkCover itself
is still the gatekeeper – it
decides by whom it will
allow itself to be sued.

Government has clearly
shown its priority is to
favour business over indi-
viduals.  There have been
two premium reductions
for employers - premiums
are now the lowest of any

state - since the so called
crisis which led to the
1996 Kennedy inquiry
and the extreme laws that
downgrade workers to
third class legal citizens. 

According to senior
partner, Peter Carter*,
“WorkCover still has the
right to exclude many
people from obtaining
injury compensation. It
has total say over which
workers have injury
compensation rights
against reckless employ-

ers and which workers
don’t. WorkCover made
a profit of $219 million
last year, the government
had a perfect opportu-
nity to reinstate proper
access to justice to al l
workers.”

Carter concedes that
the changes are welcome
and overdue but says
“The only way for this
injustice to be remedied
is to have the determina-
tion of workplace injury
compensation restored to
courts.”

This is the sixth sub-
stantial change to the leg-
islation since January 1996
meaning that there are six
possible compensation
outcomes to a person
injured since then. The
new changes entrench the
complexity of a system
which is “bursting with
hazards for workers and
their advocates”. Carter
says, “if the government
were serious about remov-

ing these hurdles, the
changes should have been
retrospective.”

“Government has also
failed to remedy the dif-
ficulty faced by job appli-
cants being discriminated
against for having made a
previous workers com-
pensation claim,” Carter
argues. “Employers ought
to be encouraged by leg-
islation to objectively
decide on a person’s job

suitability by reference to
medical or physical stan-
dards rather than act on
prejudice which operates
in many employers’
minds when told of a
prior claim.”

The changes have ben-
efits for workers particu-
larly in relation to some
simplified procedures.
These changes will also
save WorkCover millions
in internal costs. ■

WORK COVER CHANGES DON’T GO FAR ENOUGH

THE case resulted in an
award of $131,000.00

to the widow of a motor
accident victim injured in
1994.

The husband had
claimed for neck and
back injuries and a result-
ing depressive condition
which caused him to
suicide in 1997 just
before his case was due to
go to court.

For the CTP insurer
for the reckless driver, his
death was a windfall as
they normally wouldn’t
have to pay out for the
deceased’s injuries.

Carter Capner pursued
the claim and amended it
to include the financial
loss to his widow.

Last year a judge
upheld the widow’s
claim but the insurance
company appealed. Three
appeal judges also ruled
for the widow. The courts
had no doubt that the
depression and suicide
were caused by the origi-
nal accident.

The Attorney Gen-
eral attacked the
court’s decision
saying that com-
pensation claims
were out of
control. 

According to
partner, Ian Brown*,
the Attorney General’s
comments were way off
the mark. “The aim
seems to be send injury

victims and their
families on a massive

guilt trip to deter
them from pursuing

their legitimate claims
through the court”, he
said. “It is a mindset
driven by dollars rather

than fairness,” he said.
Brown urged

injury victims to
“ignore the slurs
of politicians”
and lodge their
claims for com-

pensation where
appropriate. ■
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A Court of Appeal

decision in July for a

Carter Capner client

resulted in the Attorney

General, Rod Welford

calling on courts to be

“more circumspect” in

interpreting the law of

negligence in personal

injury claims.

Although a step in the right direction, the latest round of workplace injury

compensation changes that will soon come into force fail to address one of the most

serious problems facing injured workers.

With record profits,
the lowest premiums
nationally and by far
the highest asset
reserves, the
government  missed
a perfect opportunity
to restore proper
access to justice for
workers …

Attorney General Wrong in Case Slur

Censored? What’s this...

http://www.cartercapner.com.au/censored.htm


THE spine encloses and
protects the spinal cord

and is made up of approx-
imately thirty-three bones
called vertebrae. Between
each pair of vertebrae is a
disc-shaped pad of fibrous
cartilage with a jelly-like
core called the interverte-
bral disc. The discs cushion
the vertebrae during move-
ment and are vulnerable to
serious injury during heavy
or awkward lifting. 

If a load being lifted is
too great, the discs can
bulge or herniate. A two
handed lift of a compact
load at half arm’s length is
considered an injury risk
for males if greater than
20kg and for women at
greater than 12kg. Twist-

ing the back while the
spine is under load can
magnify the load on the
discs by up to 6 times.

Manual handling codes
refer to the following
factors as being relevant in
assessing injury risks:-
• age, sex and physical

condition of lifter
• body position ie straight

back, close to body etc
• awkwardness of load

and height range
• frequency of lifts 

A common example of
disc trauma is a bulge
causing compression of
the sciatic nerve resulting
in sciatica which is
referred pain from nerves
to one or more legs. ■

RECENT CASES CONTINUED Factors in Disc Injury

Drug Testing in
Personal Injury Claims

IT IS becoming increas-
ingly common for

defence psychiatrists to
require the plaintiff to
provide a specimen
(usually urine) to be sent
for examination to
exclude a history of illicit
drug use or over use of
prescribed medications.

If such tests prove pos-
itive, the defence doctor
wil l  suggest that com-
plaints such as post trau-
matic stress disorder are
not related to the acci-
dent but are a symptom
of drug or medication
misuse.

Scientif ic l iterature
suggests that urine tests
can detect marijuana
ingestion up to one
month from its use and
cocaine, amphetamines,
for seven days or more.

The following is a
description of medications
and other events which
have been falsely associ-
ated with some illicit
drugs:-

• Marijuana
Pain relievers such
as Nurofen, Brufen,
Actiprofen and men-
strual cramp medications
like Midol and Trendar.
All drugs containing
Ibuprofen. Passive mari-
juana smoking.

• Amphetamines
Drixine Nasal Spray,
Neosynephren, Vicks
Sinex Spray, Sudafed
and others containing
ephedrine or
pnenypropanolamine.

• Opiates
Drugs containing Dex-
tromethorphan and Pri-
matene-M containing
perylamine, as well as
Pethidine and prescrip-
tion anti-depressant
Tryptanol and Endep
and even tonic water. 

• Cocaine
Antibiotics such as
Ampicillin, Amoxicillin
and Augmentin.

Carter Capner has
resisted its clients being
required to undertake such
tests primarily on the
ground that false positives
may occur through labo-
ratory error or cross reac-
tion with medications. The
arbitrary imposition of
drug testing also offends
civil rights. ■

WorkCover beaten
on complication

WHEN Carmen, a
school cleaner, was

injured by school equip-
ment she was sent for
surgery. Unfortunately she
suffered a rare condition
in hospital that made her
disability far worse than
the school injury itself.
Unless it could be shown
that the surgery was the
cause of the complication,
her damages would have
been trivial and go
nowhere near compensat-
ing her for expenses, pain
and lost income. Work-
Cover argued strenuously
that the rare condition was
not a complication of
surgery but simply an
unrelated event for which
no damages were payable.
Ian Brown extensively
investigated and produced
evidence to support
Carmen’s full damages bill.

His persistence paid off
for Carmen and he settled
the claim for $530,000. 

■  ■  ■

Red light runner
changes career

JUDY Teitzel recently
acted for teenage Amy

whose car was struck at
high speed by a truck
entering a Nerang inter-
section through a red
traffic light. She suffered
injuries to her neck, back
and shoulders and emo-
tional trauma. She wasn’t
able to keep her job as an
adminstration assistant
and earned less income as
a result.

The claim was settled
for $130,000.00.

■  ■  ■

Bad turn to cyclist
brings claim

ROBERT was riding his
bike at Acacia Ridge,

when a motorist passed
him on his right and
immediately turned left

(across Robert’s path) into
a shopping centre. He had
no time to break or swerve
away from the accident
and ploughed into the left
front guard of the car.  His
$2,000 mountain bike was
written off.

Chris Gillott settled Rob’s
claim for $55,000.00.

■  ■  ■

Mall traffic
causes trip

WHEN the Queen
Street Mall was

resurfaced in 1999 the
contractors took many
injury prevention steps.
This included laying
carpet strips over uneven
sections. Unfortunately,
by failing to regularly
check the carpeting, it
itself became a tripping
hazard when dislodged by
constant pedestrian traffic.
Marny, a mature age Bris-
bane woman, fell as a
result and sustained elbow
and ankle injuries.

A settlement of the claim
was successfully negotiated
for $40,000.00 by Leanne
Francis.

■  ■  ■

Tourist recovers
from drain fall

REBECCA was an
English tourist who

sustained serious ankle and
knee injuries when step-
ping off the kerb into an
uncovered drainage pit
outside a set of shops in
suburban Proserpine. She
hired Judy Teitzel who
issued a lawsuit and
obtained expert evidence
that in that type of locality
appropriate standards
required a grate over the pit
to  protect pedestrians.
After initial treatment here,
Rebecca returned to the
UK and specialists there
provided the injury reports
needed to assess disability
and reduced working
capacity. Judy also included
a claim for extra travel
expenses because of the dis-
ruption to her holiday.

The claim was settled at
mediation for $90,000.00.
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Insurers and defendants generally have a right to require the medical examination

of persons claiming damages for personal injury.

The most serious 

type of back injuries

usually involve the

nerves or discs.

Censored? What’s this...
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FRAN Campbell and
Julie Wlodzinski were

honoured for their periods
of long service with Carter
Capner at a dinner in July.
Fran has been a secretary,
conveyancer and word
processor  operator at
Carter Capner for nearly
30 years. Julie has been
the accounts manager for
15 years.

Many former staff
attended the dinner as did
some of both Fran’s and
Julie’s family. It was a
perfect opportunity for
them to recount many of
the humorous moments
of their years at the firm.
Senior partner Peter
Carter presented both
with original art works in
honour of their years of
dedication to Carter
Capner clients. ■

AMANDA Steele who
until recently was the

friendly face and voice of
Carter Capner as our
receptionist celebrated
the arrival of her first
child on September 4.

Amanda and Graham
are ecstatic and both
mother and daughter
Aysia are healthy and
happy. We all wish the
family the very best. ■

NEXT time you are on-
line, come to visit us at

www.cartercapner.com.au
You will find informa-

tion about various types
of claims and the claims’
process. There’s also some
history about your lawyer
and short summaries of
some of our recent cases.

For non-clients the
feedback section lets you
submit a new case enquiry
to us for consideration.

The web site will be
undergoing a major re-
design over the next few
months so don’t visit just
once – come back often! ■

CONGRATULATIONS AMANDA 

CARTER CAPNER ONLINE

KOORALBYN VALLEY RETREAT

YEARS OF DEDICATION

CARTER CAPNER HAPPENINGS

SENIOR partner Peter 
Carter was elected

recently to be one of the
two Australian governors
on the board of the
60,000-strong Association
of Trial Lawyers of
America headquartered in
Washington DC. He is
also a vice president of its
international practice
section. Peter was foun-
dation Queensland pres-
ident of the Australian
Plaintiff Lawyers Associa-
tion and foundation
APLA national councillor.
He was national president
of APLA in 1998-1999
and is currently also a
director of the Civil
Justice Foundation. ■

AS WELL as dealing
with technical issues,

the retreat focused on
team building and devel-
oping ways to deliver the
best outcomes for clients.

Strategies identified
during the retreat are
being developed and will
result in improved service
delivery and an even
stronger team for the
overall benefit of all per-
sonal injury clients. ■

Our personal injury

team travelled to

Kooralbyn Valley in

August for a retreat.
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Chris Ng and Kate Bradley in a
brainstorming session at
Kooralbyn Valley

Make your first enquiries by
visiting our website at

http://www.cartercapner.com.au

Julie (right) with daughters Nicki and Tina

Amanda on her last day at Carter
Capner reception.

Fran (right) celebrates with daugher Vicki 

Senior Partner Peter Carter 
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Water slide
dangerous

A CHRISTMAS party
theme park guest

settled his case for
$50,000.00 for ankle frac-
tures from a high speed
water slide at Wet ’n’
Wild. It was shown that
the slide and the splash
down pool were defec-
tively designed because
the pool was too shallow.

Harry Dignan* success-
fully negotiated settlement
of the claim.

■  ■  ■

Headlight
failure causes
gravel slide

MARK was motorcy-
cling to Kingaroy

when he replaced the
lamp in the bike’s head-
lamp at a service station.
After sunset he
approached an intersec-
tion - the lamp failed and
he lost control of the bike
on gravel he couldn’t see.
He suffered serious limb
injuries.

Harry Dignan sued in
a claim that the service
station was responsible for
the defective goods it sold.
Harry successfully negoti-
ated a claim settlement of
$430,000.

■  ■  ■

Simple tools
prevent major
injuries

HAD David been sup-
plied with a step

ladder when working at
a Coolum timber yard, he
would not have had to
jump up and down from
the tops of timber stacks
nearly every working day
over a 3 year period.
Medical evidence estab-
lished that these work
practices accelerated dete-
rioration in both knees by
up to 10 years.

Chris Ng commenced a
lawsuit against the timber
yard and recently settled
the claim at mediation for
$70,000.00.

■  ■  ■

Needle Stick
Injury 

CHRIS sustained a
needle stick injury to

his wrist whilst vaccinat-
ing juvenile chickens. The
injury could have been
prevented had the
employer supplied proper
gloves. He recovered
$94,000.00.

Harry Dignan settled
the case at a compulsory
conference, prior to court
proceedings.

■  ■  ■

No barrier
breaks ankle

THE lack of barriers
around New Farm

road works meant Jason
didn’t see the 7cm drop-
off from the new asphalt
surface as he crossed the
street. He snapped his
ankle and later brought a
claim against the council.

Kate Bradley and Peter
Carter settled the claim at
mediation for $45,000.00.
The High Court’s new
ruling on councils’ road
works laibility (p. 1) did
not affect the case outcome.

■  ■  ■

Knife work

JIM was a meatworker
working with deadly

sharp knives at very fast
paces to keep up with pro-
duction speeds dictated by
automated “chains”. After
sustaining three separate
knife wounds at the Been-
leigh meatworks, he hired
Chris Ng to argue a claim
that the chain was operat-
ing too fast making him
rush his work.

Chris settled the claim
for $70,000.00.

■  ■  ■

Hospital liable
for heart attack

PETER Carter recently
acted for the family of

a man who was turned
away from the Redcliffe
Hospital after presenting
there with chest pains and
who shortly after died of
a heart attack. The hospi-
tal defended the claim on
the basis that even had he
been admitted it would
have been unlikely to have
prevented the coronary
collapse. It was also
alleged that even had the
hospital successfully
treated him, his capacity
for work would have been
severely restricted.

The claim was success-
fully settled on confiden-
tial terms.

■  ■  ■

Microwave
explodes in café

IN ANOTHER defec-
tive product case, Jenny

was injured when a
microwave exploded in
her country café. The
explosion was caused by a
defective capacitor. A
claim was made against
the manufacturer,
Whirlpool under the
defective products divi-
sion of the Trade Practices
Act for her injuries and
business losses.

Harry Dignan settled
the claim for $125,000.00
at mediation.

■  ■  ■

Jet ski flips back

GREG was looking
forward to a morning

surf at Stradbroke Island
when he took a ride on the
back of a friend’s jet ski
across the Southport
seaway. During the 2
minute crossing, the driver
hit a wave at far too high a
speed. Greg was flipped
into the air landing heavily
in the water causing a back
injury.

Fortunately the jet ski
carried liability insurance
and Carter Capner suc-
cessfully settled the claim
for $80,000.00.

Extra care
needed around
school bus

JULIE ran out from
behind a school bus to

cross the highway at Cur-
rumbin. The insurer of
the car that hit her argued
she was most to blame.
Her mother hired Harry
Dignan who argued that
because Julie was intellec-
tually disabled, she should
recover full damages -  she
lacked the usual appreci-
ation of road conditions
of other 16 year olds.

Harry Dignan success-
fully settled the claim at
mediation for the sum of
$40,000.00.

■  ■  ■

Claims suffer
if drunk

IF drunkenness is a
factor in an accident, a

court will rule that the
person was a cause of their
own injuries. 

After 34 year old Peter
fell through the wall of a
glasshouse he hired Chris
Gillott to investigate. The
premises owner argued he
was completely at fault
with a blood alcohol
content of 0.35%. Chris
however established that
the window pane was not
of the required thickness
or standard for public area
glass. Chris settled the
claim for $74,000.00 rep-
resenting a two-thirds
reduction for heavy intox-
ication.

A 70% damages reduc-
tion for serious drunken-
ness also affected 22 yr old
Cheneel who sued after
she ran out in front of a
car at night. She suffered
from orthopaedic injuries
which prevented her from
participating fully in her
university studies.

The insurer argued she
was fully to blame but
Judy Teitzel negotiated a
settlement of $50,000.00.
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WHERE the damages
recovered is $50,000

or less, victims now have
to nearly always pay all of
their own claim costs out
of their compensation.

The government says
that these changes were
required to discourage
‘small claims’ and sustain
the CTP insurance
scheme.

Carter Capner partner
Ian Brown disagrees. “In
truth, the changes were
required to maintain
insurance company
profits”,  he says.  “The
recent HIH Insurance
col lapse demonstrates
that insurers cannot be
trusted to act  in the
public interest.”

“Once again the gov-
ernment has bowed to the

interests of the big end of
town,” Brown says “Insur-
ance lobbying of MPs to
preserve profits has paid off
at the public’s expense”.

Important procedural
changes also came with
the new laws. A notice to
the CTP insurer must be
sent within a month of
when a victim consults
their lawyer. With an
explanation for the delay,
this can be extended up to
9 months.

It is now mandatory for
compensation claimants
to register the accident
with the police. A medical
certificate must also
accompany the notice to
the insurer. 

Brown says that both
these new requirements
have created problems.

“Often the police aren’t
interested in taking a
report,” he points out.
“And GPs want to bill
their patients up to $65
extra just for completing
the medical certificate”.

There are some bene-
fits in the new system,
reports Brown. Before a
lawsuit is filed, a confer-
ence must be held to try
and sett le  the c la im.
“This  often results  in
earlier settlements and
less legal costs.” ■

Consistency is the Key

WE WILL then sched-
ule a meeting to

take a detailed statement
of all issues including how
exactly your injury
occurred, the background,
the extent of injury, any
previous injuries, treat-
ment received and how it
is affecting you now.
Often we will need to visit
the accident site for an
inspection. We need all
this to decide whether you
have a winnable case.

One of the most impor-
tant features of the pre-
sentation of any case is
consistency. The histories
of events you give to us
and to various doctors, in

affidavits and in the
witness box must all be
consistent with each other
and with other records.
Any inconsistencies must
be properly explained.

At the meeting we
explain our no win no fee
agreement. For some
injuries, it is also necessary
to complete statutory
claim notices. You should
allow about 1.5 hours.

Then we create a
written statement from
our notes. The statement
is sent to you to be added
to and corrected where
necessary. This forms the
basis of the claim so it is
important that all facts are
correctly recorded and
nothing is missed. It is
vital that the final version
of the statement is a truth-
ful consistent account of
events. ■

CARTER Capner is
acting in failures

caused by the shattering
of the spherical head of
DePuy hip joints. These
were implanted in the
early 1990s after the
fault became known
and after the device had
actually been recalled.

Hip replacements
became common in
Australia around 1980
and about 10,000 are
performed each year. 

Artificial joints offer
valuable options in sur-
gical treatment for
major trauma and dis-
eases such as osteo-
arthrosis and rheuma-
toid arthritis. Failure of

the head can lead to dis-
integration and grinding
in the joint which may
require further surgery
and implantation of a
new device.

The two recalls are
examples of manufac-
turing or design faults.
It is possible that other
failures may also be
caused by defective pro-
duction but because the
joints are mechanical,
failures can occur natu-
rally and often the
devices need to be
replaced after a number
of years anyway.

It is estimated that
about 9,000 Zirconia
devices have been
implanted in Australia
since 1998. There have
been no recorded failures
as yet. Surgeons are con-
tacting patients advising
that they should seek
urgent medical attention
should they be con-
cerned there has been a
sudden change in their
replaced hip. ■
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Before you meet our lawyers or agents for the first

time we will already have screened your case in your

first telephone consultation.

The changes were to sustain insurance company profits.

NEW CTP LAWS – ONE YEAR ON

A fair go for motor accident victims suffered a major blow on 1 October 2000 when

insurers for drivers who cause accidents were exempted from having to pay the victim’s

claim expenses in most cases– contrary to a long standing legal rule. 

In August, a second

artificial hip joint

product recall was

issued, this

time for the French

manufactured Zirconia

Ceramic device. A

weakness in the

ceramic part of the

femoral head (the ball

joint) in some batches

means it may crack

under stress. 

This newsletter is distributed to clients of and suppliers to
the firm or upon request. These are general observations on
some aspects of the topics referred to. Changes to law and
practice will occur from time to time. Readers should seek
specific legal advice in each particular instance. For further
copies, telephone (07) 3210 3444.
** Consultations by appointment

SECOND HIP DEVICE RECALLED
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