
Carter says management needed to be
tightened up and premiums increased until
the scheme had enough assets to cover its
liabilities. Instead, the government decreased
its expenses by taking away the right to
common-law remedies. 

“Imagine your car insurer saying: 
‘Well, we made a loss last year, so until we
recover it we are only paying out two-thirds
the value of any car accidents’.
The authorities would be down on them
immediately. But in this case the government
was the insurer and they took the easy way out.”

As a result of representations made by Peter
Carter, Ian Brown and others, the government
has promised to roll back some of the

W e all like to think that we are equal before
the law, but are we? Not in Queensland.

Say you visit your neighbour at his workplace
and while you’re talking a load of steel falls on
each of you, what will happen? 

Well, you will be able to get full Common Law
damages determined by an independent judge in
court, but your neighbour has
third-class rights because he is
an employee governed by the
WorkCover Act.

This wasn’t always the case.
Before the 1996 Kennedy
Committee of Inquiry we all had
access to common-law remedies
– at work and everywhere else.
Following Kennedy’s
recommendations, the
government changed the
WorkCover laws to make it harder to claim
compensation.

Carter Capner has been fighting to right this
wrong, not in the courts but by lobbying the
government. Their most recent success was
achieved from the advertisement featured on
page 2.

Senior Partner Peter Carter says there was no
doubt that five years ago the worker’s
compensation system needed to be fixed.

“The scheme was on the verge of bankruptcy and
was being severely mismanaged,” he says, “But,
as so often happens, the government picked on
the politically weakest party – the workers –
rather than their own bureaucrats or employers
when they needed money to fix the problem.”
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However, it’s almost certain that any HIH public
liability or professional indemnity policy will be
worthless in respect of claims arising before
January 2001. Among other things, these policies
cover common accidents like slips and falls.

Carter Capner has individually notified any of its
clients affected by this corporate collapse. Even
though the insurer has failed, some of the
insurer’s clients will have substantial assets and
damages may be able to be sought directly
against them. If you think you may be affected by
this collapse, or have friends, relatives or
colleagues who might be affected you should act
immediately. We are always available to help.
Please contact a Carter Capner staff member as
soon as possible on (07) 3210 3444. 

I nsurance is meant to protect against loss. But
what happens when the insurance company

doesn’t protect itself against loss, and goes into
bankruptcy? That thought is worrying thousands
of Australians at the moment with Australia’s
second largest general insurance company, HIH,
going into provisional liquidation. Its losses are
more than $3 billion.

Not everyone insured by HIH is at risk. Motor
accident claimants, for example, are safe through
the intervention of the statutory motor accident
insurer (the Nominal Defendant). Other parts of
the business have been sold off to solid insurance
companies like NRMA and QBE, while under-
writing of the risks in other areas will be
sufficient to cover claims.

CONTINUED ON PAGE 2
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legislation. Paperwork is a nightmare and some injured
workers are missing out on what common-law rights
the government has left them because the procedures
are too complicated. The Carter Capner newspaper
advertisement helped the Minister appreciate the
complexities of the system.

According to Peter Carter, much more needs to be
done. The maths prove that the government could
afford to reinstate access to common-law remedies in
workplace injury cases. Yet, despite the government
promising to make the change at the past two
elections, many barriers to workers’ rights remain.

“WorkCover Queensland made a $219 million profit
last year on net assets of $500 million,” he argues. “That
is a 44% return on capital which is quite outrageous.
Who can find an investment anywhere that pays back half
of their investment each year?”

Carter says the fund has the lowest premium rate for
any state in the Commonwealth. 

“It is making its profits by denying Queensland
workers rights that Queenslanders not at work and
workers in most other states enjoy. What particularly
irks me is that at the same time as they are squeezing
the genuinely needy they actually boast about lowering
the premiums that businesses have to pay. It’s important
to me as a plaintiff lawyer not just to win in court, but
to make sure that the law is fair to my clients. We won’t
be resting until the Government gets its legislation right.”

So, you need to be careful that you don’t do things that
you should be able to foresee might hurt someone else.
And they have to be careful too. Most Australians would
see this as just “common sense”.

The tort system not only compensates people who are
injured; it deters people from doing things which might
cause injury. The fear of being sued makes them take extra
care. Remove the tort system and a lot more people would
be hurt and maimed in unsafe workplaces, shopping
centres and hotels by unsafe products or practices. 

The common law has been so useful and successful over so
many years you would think that governments would leave
it alone. Not so. In recent years our state governments have
been persuaded by business to restrict or eliminate many of
the fundamental common law rights of Queenslanders at
work. This has been done, for example, to keep employers’
insurance premiums low. It means that workers’ rights to
fair compensation are severely restricted and reckless
workplaces escape being “punished” by a claim for
damages.

If trends continue common law remedies will be far less
available in the future. Carter Capner are fighting these
trends by lobbying government and parliamentarians to
keep the tort system and defend people’s rights. Common
law is part of our way of life. It needs to be preserved for
future generations. 

Common” can mean many things – ordinary,
familiar, frequent, or even inferior – but it

has a special meaning when it appears in the
phrase “common law”. Before parliaments and
written laws, judges had to decide cases brought
before them on the basis of the expectations and
standards that citizens held in common. Common
law has developed as community expectations have
developed. One of those developments is the branch
of law called torts - the basis of personal injury
actions.

If you are injured negligently, then you will have an
action against the person who injures you. But what is
negligence? Negligence rests on the “neighbour
principle” which was established in the case of
Donoghue v Stephenson where Mrs Donoghue bought
a bottle of ginger beer with a snail in it and got sick.
The judge decided that Mr Stephenson who
manufactured the drink must take reasonable care not
to do something which a reasonable person could see
would injure their neighbour.

Who is your neighbour? According to the learned judge
it is “persons who are so closely and directly affected by
my act that I ought reasonably to have them in
contemplation as being so affected when I am directing
my mind to the acts or omissions which are called in
question.”
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COMMON LAW IS REALLY JUST  COMMON SENSE 

“THE GOVERNMENT WAS THE INSURER AND THEY TOOK THE EASY WAY OUT”
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After a serious accident, you’ll see a lot of forms.
When you get this one, call us first.

The government has deliberately made Workcover 
a minefield to prevent most claims.
For your best chance at fair compensation, you need
serious help. 
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RECENT CASES continued

Client wins even though he
contributed to accident

Can a person who runs across a busy
highway claim damages if struck by

a car? What if they aren’t on a crossing,
there are no traffic lights and they have
been drinking? Robert, a New Zealand
visitor fulfilled all these conditions when
he was struck at night crossing the
highway at Mermaid Beach sustaining
knee and hip injuries. It was alleged he
just ‘ran out in front’ of the car that hit
him. Despite contributing to his injuries
by his behaviour Carter Capner was still
able to negotiate a settlement of
$100,000. If he had been without fault it
would have been even more. 

Sexual misconduct affects
psychological wellbeing

Sometimes the doctor/patient
relationship becomes sexual and

this can be actionable. Peter Carter
recently acted for three patients of a
Queensland psychiatrist who had
seduced them. We were able to enlist
the support of other psychiatrists to
show that not only was this conduct
wrong, it affected the psychological
wellbeing of people who were already
vulnerable. The claims were settled
confidentially for figures ranging from
$50,000 to $110,000.

GP misses forearm fracture
for four painful years

After 10-year-old Jenny fell from her
horse, her mother took her to the

local doctor with a sore arm. The doctor
diagnosed bruising and prescribed
painkillers. She was told to keep her
arm in a sling. Over the next two
months the pain increased, and she
frequently returned to the doctor. He
took X-rays and told her that it was just
a painful bruise. She learned to cope
with it. Four years later her forearm had
become bowed. It could not be fully
straightened or rotated. Another doctor
then diagnosed the problem as an
untreated fracture of the radial head at
the elbow. Jenny has been operated on
five times. Action was taken against the
doctor. He should have taken
reasonable steps to obtain a proper
diagnosis by referring Jenny to a
specialist radiologist or orthopaedic
surgeon. Both were in a major town less
than 100 kilometres away. Peter Carter
settled the claim for $85,000. 

DON’T UNDERESTIMATE WRIST INJURIES

W rist injuries, caused by either a single trauma or long-term wear, can
result in a major disability of the whole arm and can impair overall

bodily function.

The wrist is a complex system of eight bones (called carpals), tendons,
nerves and ligaments. Above the bones is the carpal tunnel, which contains
the median nerve, tendons from the forearm muscles to the bones of the
hand, ligaments, arteries and tendons.

Falls often produce wrist fractures, but in addition to bony injuries, 
the wrist is susceptible to swelling, of which Carpal Tunnel Syndrome 
is one form.

This condition is caused by damage to the median nerve, which traverses
the carpal tunnel. Tingling sensations develop, usually at first in the thumb,
the first finger and the middle finger. If the condition deteriorates,
numbness and cold intolerance develop. Eventually, as the nerve becomes
more and more damaged, there will be a loss of strength and dexterity in
the hand with muscle atrophy in extreme cases.

Mild cases can be treated by anti-inflammatory medication and wrist
splints. Surgery to decompress the median nerve will be necessary in severe
cases. Unfortunately, even surgery will not relieve the symptoms where the
median nerve has already been severely damaged.

It is not uncommon for serious wrist injuries to be a combination of
fractures, ligament injuries and median nerve compression, but while
clearly disabling to the sufferer, the extent of the injury is not always easily
appreciated by others.

Some medical practitioners initially dismiss the condition as simply a
“sprain or strain”. But its seriousness is not underestimated by specialists in
the field.

Worse, insurance company lawyers try to trivialise injuries of this type. 
If they do not deny nerve injury altogether, they will assert that the
symptoms are being exaggerated by the sufferer. 

EXPERT’S CORNER
With Geoffrey Gunn and Co, Chartered Accountants 

Sometimes, the income lost because of an injury isn’t noticeable for some
time after the incident.

F or example, in a recent case we had to assess the lost income and
superannuation of 22-year-old Jennifer, a computer designer. She was

required to use a computer to draw designs, and her wrist and hand
injuries did not affect the work she was doing at the time of her accident
because she was new to the job and the tasks she performed were relatively
simple.

However, our investigations found that under normal circumstances
Jennifer would have been promoted to the position of senior designer. 
In that position she would be required to draw more complex designs,
which would require long hours of precise and fine movements using her
hands. The available medical advice indicated that she would develop
arthristis at a young age and would therefore not be able to perform the tasks
required of her in this job.

We took account of the income she would start to lose after 10 years in the
job, including lost superannuation up to retirement age of 65. 
The results of our assessment: $70,000 in lost income and $5,364 in lost
superannuation.
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Carter Capner Partner Ian Brown recently
completed his second year as Queensland

president of APLA. 
He remains a member of its National Council.
He is also a member of the Motor Accident
Compensation Advisory Committee, which
provides advice to Queensland government on
the effective operation
of the Qld CTP scheme. 
Through that
committee, Ian is
responsible for resisting
many changes which
would have seen even
worse restrictions on
damages than those
implemented last October.

Harry Dignan has been
promoted to Senior

Associate. Harry is a major figure
in Queensland workplace, motor
accident and liability litigation. He
also recently assumed the role of
in-house director of continuing
legal education and training.

Kym Greinke’s new baby, Zoe, arrived 
on 1 March. Mother and child are

both doing well. Kym remains as a
consultant to Carter Capner. 
We are sure that all her clients wish 
Kym and daughter all the very best.

Staff ProfilesStaff Profiles

C hris was brought up in
Melbourne and completed his

schooling in Rockhampton. He
studied law at the University of
Queensland and undertook articles
in Rockhampton.

He was admitted as a lawyer in 1997
and has practised almost exclusively
as a personal injuries lawyer since.

Chris is a workplace and motor accident specialist. He
is particularly interested in worker’s rights and ensuring
fair compensation for workplace injuries.

His personal interests include martial arts (holder of 4
black belts in styles as diverse as Zen do Kai, Muay
Thai, Arnis/Escrima/Kali and Shoot wrestling), playing
guitar, computers, motorbikes, target shooting, fishing,
sailing, diving, and travel.

Litigation assistant Melanie
started at Carter Capner in

February 2001 and is in the fifth year
of a Bachelor of Arts/Bachelor of
Laws course at Queensland
University of Technology.

She has helped fight to preserve 
our flora and fauna now and in 
the future through
the Environmental
Defenders’ Office.

A big fan of outdoor
activities, she grew 
up in the Northern
Territory and enjoys
camping, hiking and
day trips.

Carter CapnerhappeningsCarter Capnerhappenings
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Pre-existing back injury no
barrier to payout success

Coach builder Larry had a
debilitating back condition as the

result of a series of workplace incidents.
The case was complicated by the fact
that the injuries had been sustained
some years previously and the Supreme
Court had to give permission for the
claim to proceed. WorkCover
Queensland argued that he had never in
fact injured himself as he claimed and
that even if he had, his pre-existing back
problems meant that he would not have
worked for much longer in any event.
Ian Brown argued otherwise and the
Supreme Court awarded Larry more
than $598,000.

Climb down on holiday leads
to painful ankle injury

Marie was staying with her family at
holiday apartments on the Gold

Coast. The family had to climb dark,
overgrown steps to access the apartment.
The claimant was descending the steps
in darkness to go out for dinner when
she slipped on the foliage and suffered a
significant right ankle injury. She had an
ongoing pain problem which diminished
her quality of life generally. The defence
alleged she contributed to her injury in
failing to exercise care and keep a
proper lookout to avoid the
overhanging foliage, and hang onto the
handrails. Kym Greinke negotiated a
settlement of $40,000.

Damage from injuries can be
in both body and mind

Arelatively minor physical injury can
give rise to a major disability when

psychological factors are involved. 
Ian Brown recently mediated the
settlement of claim on behalf of hospital
domestic Melanie, who was injured in a
rear-end motor-vehicle collision.
Unfortunately she developed a serious
psychological condition which
prevented her from working. The
insurance company argued that she had
a history of back claims and problems.
Nevertheless, because of the extensive
medical investigations undertaken on
behalf of the Plaintiff, the case was
settled for $250,000

Mattress tragedy ruins 
furniture career

Amattress flew off the back of a
utility on the south east freeway

and hit Sean’s car. Sean, a successful
furniture retailer, lost control and his
car rolled into the embankment. He
suffered serious head injuries. 
Ian Brown engaged forensic accountants
to assess Sean’s loss of income in the
furniture industry. The claim was
formulated not on what he was then
earning but on the basis of what he
would have earned (see Experts Corner
page 4) as a successful retailer. The
claim was settled for $1.1 Million.

Onlookers or Relatives recover
damages from fatal accident

Carter Capner recently acted for a
Brisbane couple whose son was

tragically killed by a car as he pushed
his bike across a pedestrian crossing. In
Queensland and most other states, the
law does not permit recovery of
damages for the grief or sorrow that the
accident might have caused a third
person, even family.
An exception is where a person either
witnesses the event or is otherwise
sufficiently “proximate” by their
relationship to the deceased, and
provided that person suffers a recognisable
psychiatric injury. In this case, Carter
Capner produced evidence that the
parents were both diagnosed with major
depression and they jointly received
$150,000 from a negotiated settlement.

Ignored warnings of prison
trouble leads to award

Aprisoner who sustained head
injuries when assaulted by inmates

in the Borallon Correctional Facility
recovered damages against the prison
authorities for failing to prevent the
injury. It was alleged that a brawl had
erupted and the guards had vacated the
area, leaving the claimant to be kicked
and punched by inmates. Signs of
potential violence were clear and ought
to have alerted authorities to the need to
increase surveillance and security
measures. The claim was settled by
Harry Dignan for $105,000.00 at
mediation.

Extreme lack of attention to
safety procedures

Steven, suffered a serious back injury
when he fell 10m. The 27-year-old

office worker was participating in an
"extreme" obstacle course involving
abseiling and carbineering. However,
the operator failed to implement proper
briefing and supervision and provide all
necessary safety equipment. Instead of
being paired with another participant to
double-check correct usage of safety
lines, he was sent on the course solo.
The court awarded the plaintiff $152,000.

63-year-old skipper forced
to sell business

Aself-employed ship’s captain was
forced to sell his business after a

motor vehicle accident at an
intersection. Despite the 63-year-old’s
excellent pre-accident medical
condition, clearly demonstrated by his
continual participation in a mature-age
rugby club, his serious injuries
prevented him from effectively working.
The claim was settled for $205,000. 

Fall injury caused by lack of
crane operator’s ticket

W hen 50-year-old welder David
was told to use a 12-tonne

overhead crane, he had no ticket to
operate it, no training and was not given
any directions for its safe use.
Unfortunately, the crane malfunctioned
and he sustained substantial back injuries
after he fell backwards onto his buttocks
while hurriedly moving to get out of the
way of the falling steel. Kym Greinke
settled the matter for the sum of $120,000
plus the weekly payments and medical
expenses already paid by WorkCover.

Cyclist without light succeeds
in traffic settlement

S imilarly, cyclists who ride at night
without lights can also bear some

blame if they are struck by a negligent
driver. Michael was struck from the left
at an intersection and sustained
shoulder injuries. Chris Ng recently
settled his claim for $45,000 – about
10% less than he would have received
had he used lights.
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Product Watch

Our No Win 
No Fee Agreement

“No Win No Fee” is a catchphrase that is sometimes abused

by law firms. There are plenty of stories of people being hit

with a bill despite having a “No Win, No Fee” agreement.

Carter Capner’s “No Win No Fee” agreements are the

genuine article. There are three important features of our

client agreement:

• in most cases, we will advance out-of-pocket expenses for

doctors’ reports etc during the case;

• we guarantee the maximum legal costs that will be paid by

the client if the claim is unsuccessful; and

• a seven day cooling-off period – if you change your mind

within seven days you can simply cancel the agreement.

If you have any friends or colleagues who would like to

know more about our NO WIN NO FEE POLICY, just

ask them to call Peter Carter on 3210 3409.

Is every scooter as safe as it should be?

One of the most popular Christmas gifts last year was
the foldaway scooter. They may look the same as they

whizz by but the number of brands leads to a wide range
of standards. It is not surprising that some of them have
caused injuries through poor construction and design.

Our research indicates that most injuries so far have been
caused by inadequate brakes, faulty hinges, poor welding,
sharp protrusions and poor-quality wheels and bearings.
The small hard wheels make scooters vulnerable to bumps
and cracks, and brakes are often hard to apply by children
of low body weight. 

Some manufacturers have acknowledged manufacturing
faults. The Colorado X-Scream dual suspension model has
a faulty front wheel assembly which may cause the wheel
to detach and is the subject of a current product recall.

Regardless of what scooter brand is purchased, it is
important to regularly replace wheels and bearings.

Look at these milestones:

• Established 1944

• Longest established firm to specialise in personal

injury

• Longest established firm to offer “no win no fee”

• One of the highest ratios of accredited specialists 

of any firm

• Forty-eight years combined experience among 

all lawyers

• Consistently recognised by peers 

for excellence

• Actively campaigning against

government restrictions on

compensation recovery rights 

Choking hazards in infant products

T he law says that goods must be “fit for their purpose”
and consumers are entitled to expect that products are

sold without fault. However, not all faults are picked up
before products are released onto the market.  Choking
hazards in baby products are one frequently overlooked
problem that can cause serious injury and major upset
within a family. 

If you have bought baby products recently you should
know about these choking hazards:
• The nub of the Tommee Tippee baby comforter (dummy)

which can detach from the shield;
• The flower on the 28 cm K-Mart Easter Bunny plush toys

rabbit;
• The eyes on the 24 cm K-Mart Easter Bunny plush toys

rabbit; and
• The nose on the clown character Luv ‘N’ Care Gripper

Pal baby bottle.

situations” Mr Brown said. “Often the law firms
involved were not injury specialists but the referral
implied they were.”

“There is no substitute for genuine endorsements of the
experience, reputation and professional expertise of the
lawyer a person chooses to represent them in serious
injury claims.”
Queensland Health has just completed an investigation
into this practice at all Queensland public hospitals.
While there have been no prosecutions at this stage,
new procedures have been introduced to prevent cosy
arrangements and kick backs.

T ow truck operators and hospital personnel can no
longer be paid to refer business to lawyers under

legislation introduced into Queensland Parliament early
last year.

Sophisticated arrangements to channel accident victims
to law firms who paid commissions or kick backs to
referrers have been controversial for the past 12 months.

Carter Capner motor vehicle injury specialist Ian Brown
said accident victims were falling prey to unscrupulous
operators when they were most vulnerable.

“It is dangerous to accept a referral from these

CARTER CAPNER IS QUEENSLAND’S

LEADING SERIOUS INJURY LAW FIRM

New law bans tow truck and hospital touting
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