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THE MOST hazardous
water sports are swim-

ming (28%) and fishing
(12%).

Almost half (45%) of
swimming related injuries
occurred in a pool, fol-
lowed by water park
(14%) and beach (11%).
More than half of those
injured were less than 15
years of age. ■
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A DECADE of fierce
competition –

winning customers at
almost any cost – has
taken its toll resulting in
operating losses and a
depletion of reserves.

Although they employ
actuaries and economists to
set premiums, insurers
abandoned good sense to
undersell rivals. 

Insurance premiums
had to rise but now insur-
ers attribute part of their
mess to increases in liti-
gation and want a gov-
ernment bail out and
restrictions on injury
compensation payments. 

The Australian public
may be asked to surrender
fundamental rights to

keep insurance companies
profitable.

The current crisis is
more to do with past mis-
management and other
catastrophes that through
the benefit of hindsight
could have been better
prepared for: –
• The collapse of HIH in

early 2001 had the
immediate effect of
eliminating competi-
tion and driving up pre-
miums.

• Before September 11
public risk insurers
included terrorism

cover at no extra cost. 
• The attack on America

has caused an increase
in the cost to local
insurers of re-insurance. 

• Insurers have for a
number of years realised
a low return on their
investments because of
declining interest rates
and world growth.

• Disasters such as the
recent bush fire crisis,
and Esso Longford have
increased payouts. 

There is no evidence
that litigation by individ-
uals has any impact on
insurance rates and the
restriction of the people’s
civil rights should not be
on the agenda.

It would be a tragedy if
insurers could convince
our leaders that citizens
should surrender legal
rights that society has taken
centuries to acquire. ■

Life’s a Beach…
but please take care!
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Leading the way in injury compensation

Water related recreational
activities are a large part
of everyday life in
Queensland and it is not
unexpected that there are
a large number of related
injuries.

MANAGING partner,
Peter Carter says “We

will be assisting eligible
Australian claimants to
access the Victims’ Com-
pensation Fund established
by US Congress.” Carter is
an Australian governor on
the board of the Associa-
tion of Trial Lawyers of
America (ATLA), the body
that instigated the land-
mark program.  

The Fund will compen-

sate any individual (or rel-
ative of a deceased indi-
vidual) who was physically
injured or killed as a result
of the terrorist-related air-
craft crashes of September
11, who opts into the
program. 

“The scale of the tragedy
has resulted in an equally
enormous response by
lawyers worldwide helping
victims and their families”,
said Carter. ■

Carter Capner to act for
victims of September 11
Carter Capner is part of the world’s biggest ever pro
bono legal program to help victims of the September
11 attacks in the USA and their relatives.  

The financial misfortunes

of insurance companies

and huge increases in

public liability insurance

premiums are big news.

Profit Push in Insurance Crisis

Doctors want immunity
from claims: .................. p2 
Insurers can be profitable:
WorkCover Update .......... p3

The Magna Carta:
rights that have
taken centuries to
acquire are at risk.

Censored? What’s this...
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FOR the first time, it
gives patients the right

to see their medical
records and even to
correct them if the infor-
mation is wrong. 

The previous law was
that doctors owned the
records and did not have
to provide copies to
patients except under
court order. This meant
people often had to sue
their doctor just to get to
see their records. 

“The changes are
welcome,” according to
partner Ian Brown. “The
new law will save con-
sumers up to $2000 in
investigation costs per case.”

Since 1992, public hos-
pitals records have been
available under freedom
of information but the

problem has been the lack
of similar laws for private
hospitals and doctors.

Some health organisa-
tions had vigorously
denied routine patient
access to records over the
years. Professional bodies
such as the AMA had
turned down attempts to
have doctors voluntarily
provide copies.

The provisions are not
retrospective and patients
will only have access to
those records in use after
21 December as of right.
It is expected however that
doctors will generally be
prepared to release all
information.

The laws apply not
just  to doctors .  Al l
organisat ions except
most small businesses (a
business with a turnover
of less than $3 million)
and government will be
subject  to them. The
laws come into force on
21 December 2001. ■
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Access to Medical
Records – At Last!

MANAGING partner
Peter Carter*, who is

also a pilot, acted in a
compensation claim for
the surviving family
members of one of the
passengers killed in the
1990 accident.

“In that  case  the
Cessna aircraft was on a
commuter  leg from
Toowoomba to Brisbane
airport, carrying passen-
gers to connect to an Aus-
tralian Airlines flight.”
said Carter.

Both aircraft were of the
Eastland Air fleet. In both
cases there were no sur-
vivors.

“The investigation
results of the 1990 acci-
dent revealed that the pilot
turned too steeply bring-
ing the aircraft into a stall

when returning to land
shortly after take off.
Reports of the November
2001 crash suggest that the
pilot was also returning to
the field after one of the
engines failed. It appears
he too lost control of the
aircraft in the turn.”

In the Cessna tragedy,
weather near the Toow-
oomba airstrip reduced
the manoeuvring area
available to the pilot and
this was identified as one
of the possible factors con-
tributing to the stall.
Adverse weather was also
present in the recent crash
but does not appear to
have been a factor. 

Under the law applica-
ble in 1990 the maximum
compensation available to
the family was $100,000.

However under recent
amendments relating to
commercial air carriage,
this limit has been
increased to $500,000.

Carter Capner investi-
gations reveal there are
some shortcomings of the
Toowoomba airstrip.
“Given the number of air-
craft movements and the
types of aircraft using the
strip, the east-west runway
should preferably be
lengthened,” Carter said.
“The proximity of resi-
dential and industrial
development is also an
issue particularly for night
operations when pilots
can be confused between
roadway lights and those
of the runway.” ■

Air Crash Tragedy
a Repeat of 1990 Facts

The crash of a light aircraft at Toowoomba airport on 26 November had many

tragic similarities to the circumstances of another crash there in 1990.

THEY claim lawsuits
have forced up premi-

ums so much that doctors
can not afford to pay and
the justice system must
be altered so premiums
are lower. The federal
government will convene
a summit early this year
to examine their allega-
tions.

Not all doctors agree
with the lawsuit con-
tention. Dr Beth Wilson,
the Health Services Com-

missioner for Victoria,
describes the theory
about litigation rates as a
‘myth’. Other commen-
tators also say doctors’
fears are overstated.

Doctors effectively
want their business over-
heads reduced by pre-
venting their customers
protesting substandard
treatment. This would
mean a responsibility free
zone for doctors and care
free medicine.   ■

A Specialist’s View

“THE major i ty  o f
special ists  earn a

million dollars plus and
their premium is a frac-
tion of their overheads.
Some spec ia l t i e s  l ike
obstetricians who don’t
earn those  fees  are  a t
higher risk and have a
higher premium. That’s
a problem.

“Another problem is
that doctors are encour-
aged by insurers to be
outraged by lawsuits.
This can increase the cost
of claims. Lawsuits are
just part of life.

“Don’t forget the good
medical l itigation has
done. Doctors are now
concerned about listen-
ing to patients’ needs,
eliciting proper histo-
ries, referring on to spe-
c ia l i s t s  when needed
and giving warnings.

“Medical insurers used
to be mutual funds but
now they are mainly huge
companies like UMP.

“The real problem is
that there is political pres-
sure to not set premiums
at a realistic level.” ■

A Brisbane medical

specialist spoke to

Carter Capner on

condition we did not

reveal his or her

identity. 

Doctors want
Immunity from Claims

The medical profession is lobbying for immunity

against patient’s claims for bad treatment.

All doctors and private

hospitals are subject to

the Privacy Amendment

Act which came into

force on 21 December

2001.

Censored? What’s this...

http://www.cartercapner.com.au/censored.htm


RECENT CASES CONTINUED

that this accident added to
his back condition and was
the cause of new hip and
shoulder problems. His
doctor found a 20% loss of
function of his left arm.
Chris Gillot settled the
case for $60,000.

■  ■  ■

Nose to tail ….

CARTER CAPNER
recently settled a

number of acceleration-
deceleration (whiplash)
claims from rear end col-
lisions.
Karen – difficulty return-

ing to work as a cleaner
but eventually able to:
$27,000.

Jack – no time off work as
a cabinet maker, con-
cerns that he might in
the future: $31,000.

Paul – no time off work –
small risk of some
minor interruption in
the future: $19,000.

Maria – some ongoing
difficulties as a hair-
dresser but no time off
work: $28,500.

Karla – aggravation of pre
existing neck condition
- disadvantaged on the
labour market as a
beautician: $63,000.

■  ■  ■

Truth wins out
against boss

JAMES was injured
when he fell from a

defective ladder/scaffold-
ing in the course of his
work as a labourer. His
boss denied the incident
and WorkCover rejected
the compensation claim.
Their refusal was over-
turned and the way
cleared for Harry Dignan
to bring a damages claim.
Harry settled the claim
at a compulsory
conference for $67,500.

■  ■  ■

Pedestrian

responsible for
run over

JANE was crossing the
road when intoxicated

and was hit by a car.   She
suffered serious limb and
head injuries, plus loss of
taste, smell, hearing and
balance.
Ian Brown settled the
case for $50,000, a
reflection of the extent to
which she was the cause
of the accident.

■  ■  ■

No holiday after
balcony fall

BARBARA was injured
at a Gold Coast

holiday apartment when
she fell on very slippery
balcony tiles. Due to a
design defect, rain water
didn’t drain away and she
had no idea how slippery
the tiles could get. She
broke her leg and spent
her annual holiday in hos-
pital and recuperating.
Harry Dignan settled the
case at conference for
$48,000.

■  ■  ■

Watch for stairs

Two cases were settled
recently, involving stairs.  

SUE was injured when
she fell down some

poorly lit stairs at her
Burleigh apartment block.
Vegetation had overgrown
the stairs and made the
stair treads difficult to see.
Harry Dignan recovered
$28,000 at a settlement
conference.  

ALEX was injured on
rental premises when

she fell through some
rotten external stairs.  The
staircase was one of a
number of defects that
had been notified to the
Landlord. Alex sustained
a modest ongoing impair-
ment to her legs.
Again Harry settled at
conference for $32,500.
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THE injury can take the
form of a blow directly

to the head or more fre-
quently a sudden acceler-
ation/deceleration causing
the brain to impact the
skull wall with neuronal,
vascular or tissue damage.

Except in severe cases
there are no outward
physical signs of injury.
The symptoms of mild to
moderate brain injury are
subtle.  Often cases are
not diagnosed at al l  or
misdiagnosed as soft
tissue injuries or behavior
problems. 

Mild to moderate
injuries cannot be imaged

by CAT scans and MRI.
PET scans, which have
limited availability have a
greater degree of success.

Because of the difficul-
ties imaging subtle brain
injuries, their diagnosis
occurs through a study of
the resulting change in the
person’s behaviour. This is
within the specialty of a
neuropsychologist who
looks at:-
• memory impairment

• concentration 
• increased irritability
• abstract thinking,

organization, and
problem solving;

• mood swings;
Similar symptoms can

occur without a brain
injury, eg as a result of
depression. Care must be
taken in engaging the
right medical profession-
als to carefully investigate
symptoms. ■

TRAUMATIC BRAIN INJURIES

Head injuries tragically occur

in all types of accidents

SCIENTIFIC evidence
has more recently sup-

ported the view that
implants were not respon-
sible for auto-immune
type diseases but there is
no doubt that physical
disfigurement was often
the fault of the devices.

The claims against
some manufacturers have
been finalised and settle-
ment payments made.
Most payments to affected
women were of less than
$5,000.00.

Dow Corning claims
remain outstanding. Dow

has offered to settle but its
proposal discriminates
against Australian women
and is the subject of an
appeal. Payments, when and
if they do come to the Dow
women will be modest. ■

Breast Implant Update

Carter Capner

represented over 150

women who reported

physical injury (leakage,

encapsulation,

disfigurement) or illness

(auto-immune disease)

as a result of silicone

breast implants in the

1970s and 80s. Claims

were issued in Australia

and in the US.

THIS IS the sixth sub-
stantial change to laws

affecting injured workers
since 1996. The changes
remove some liability
hoops and hurdles and
streamline injury assess-
ment.

WorkCover has reported
a $265 million profit for
the 2000/01 year and
assets of $2.4 billion at
year end. 

The latest annual report
shows:–
• Net claims down from

$376.5m to $280m
• Payments in lawsuit

claims down by 5.9% 
• Legal costs for claim-

ants were down 37% on
the previous year
Premiums for this year

have again been set at the
lowest average rate in Aus-
tralia, 1.55% of payroll. ■

WorkCover Update
The WorkCover changes discussed in the Spring ’01 Law Briefing came into force

in October. The new laws apply to injuries from 1 July 2001.

In the 1970s and 80s women
were not given the warnings
that are now common

Queensland has by far the
lowest premium rates

FROM PAGE 5
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CARTER CAPNER HAPPENINGS

MEREDITH Hooper
has been appointed

office manager. 
From high school,

Meredith worked for three
years until she had saved
to travel overseas. She was
away for two years travel-
ling to the UK, Europe
and the US. For 15
months she lived and
worked in London.

She started with us in
December 1999 as office
supervisor. Previously,
Meredith worked for three
other law firms, mainly in
the field of family law. ■
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NEW OFFICE MANAGER

CONGRATULATIONS LEANNE

RACHELL Flores has
taken up a new posi-

tion as client intake coor-
dinator – she is responsible
for liaison with persons
enquiring about possible
injury claims.

Melanie Busato has
been promoted to senior

litigation assistant and will
also assist in this section.
Peter Carter will continue
to manage client enquiry
and liaison. ■

KRISTINA Wogandt
has assumed the role

of post settlement coor-
dinator. She will be
responsible for chasing up
slow paying insurance
companies and finalising
outstanding refund issues
with bodies like Medicare
and Centrelink. This role
has been created to get
around delays experienced
in the past. Although the

formal requirements fol-
lowing a settlement take
time to complete (and
they are mostly out of our
control) the aim is to sig-
nificantly reduce the
interval between settle-
ment and payment. ■

CLIENT ENQUIRY DIVISION

POST SETTLEMENT CO-ORDINATOR

LEANNE FRANCIS
was admitted as a

solicitor of the Supreme
Court in December.
Leanne has been with the
firm since 1998.

Graduating from the
University of Queensland
in 1994 with a Bachelor
of Social Work, she
worked as a Correctional
Officer for Queensland
Corrections before
moving to London for 18
months where she worked
for the Department of
Social Services.

On return to Australia
that she started studying
law part-time while
working as a Family
Support Worker with
adolescents having prob-
lems at home.

The last 12 months
have been extremely excit-
ing for Leanne, she
married Justin in late
2000, and celebrated her
first wedding anniversary
three days after her
admission. ■

ANOTHER YEAR AT CARTER CAPNER

Carter Capner Law Briefing
Newsletter Summer 2002

STAFF celebrated
another year together at

a 1920’s murder mystery
dinner in December.

An excellent night was
had by all as we gathered
to solve the mystery of

who murdered gang boss
Ricky Prescott.

Everyone was a suspect
but the villain turned out
to be the shoeshine boy
aka Chris Ng, with a
poison barb in the heel of

Ricky’s right shoe
Harry took out the

lucky door prize and
Melanie took home the
award for best costume. ■

Meredith on
holiday in Bali

Kristina will help streamline
delays following settlement

Rachell is the new
client intake coordinator

Carter Capner staff

puzzle a murder mystery in style. 



RECENT CASES FOR THE PROTECTION OF PRIVACY, NAMES HAVE BEEN SUBSTITUTED FOR THOSE OF ACTUAL CLIENTS

Insurer tripped
by own tricks

CRAIG underwent a
spinal surgery follow-

ing a Gold Coast motor
accident. Surgical compli-
cations led to a depressive
illness. He was later dis-
missed from his building
estimator job. The insurer
refused to accept the seri-
ousness of his condition
and arranged undercover
video surveillance to catch
Craig doing things that he
argued he could not do.
The judge accepted that
Craig was severely disabled
with little prospect of a
significant recovery and
refused to admit the video
as evidence.
Ian Brown* handled the
case; damages were
assessed at $539,000.

■  ■  ■

Tiler’s spot a case
for specialist

FOLLOWING a work
accident, Bill went to

his Sunshine Coast GP for
treatment. His doctor also
asked whether he would
like to have a sunspot on
his neck removed. Bill said
he’d get it seen to by his
specialist but the GP per-
suaded him that he could
easily remove it and Bill
would lose no time off
work. The doctor inad-
vertently severed Bill’s
accessory nerve, a major
nerve structure deep in
the neck. This left Bill
without most of the use of
his left arm and his busi-
ness suffered severely.
He hired Harry
Dignan* who recently
finalised a claim on
confidential terms.

■  ■  ■

Teenage dirtbike
crash

KYLIE was the pillion
passenger on an

unregistered dirt motor-
bike being ridden on a

makeshift circuit at a
Boondal hard fill site.
The bike collided with
two others coming in the
opposite direction. She
saw Chris Gillot about a
claim for her spine and leg
injuries. Because the bike
was unregisterd, Kylie
would only have a chance
if it could be proved that
the improvised track was
a road or public place.
Chris brought a lawsuit
against the Nominal
Defendant and secured
the necessary evidence.
Chris settled Kylie’s case
for $90,000. 

■  ■  ■

Bus double
trouble

Judy Teitzel recently
wrapped up two bus pas-
senger claims.

TRISH was thrown
forward from her seat

on a council bus in St
Lucia when it jammed to
a sudden stop. The
outcome to Trish was a
broken leg. The council
later denied any incident
occurred at all but a fellow
passenger helped by iden-
tifying the bus route and
driver.
Judy settled the claim for
$37,000.

AMY, a guest services
officer at Jupiters

Casino, was welcoming
guests on a tour bus when
it lurched forward and
suddenly stopped. She
stumbled and twisted -
she tore the L5 disc in her
spine. Amy changed
careers as a result – she
can only now work in an
admin position.
Judy settled the claim for
$50,000.

■  ■  ■

No stopper in
stool fall

WHEN a bar stool
slipped from under

a flight steward in a
Cairns restaurant he
thought it was his fault.
His agonising back pain
was diagnosed as a frac-
tured coxyx. Later he was

told by staff that others
had injured themselves the
same way and the owner
hadn’t fixed the stools by
putting rubber stoppers
on the stool legs.
Chris Ng settled the
claim for $11,000.

■  ■  ■

Redcliffe
painter floored

AFTER a co-worker 
removed and then

incorrectly replaced a
piece scaffold flooring it
was unstable. The flooring
gave way when Ben
stepped on it and he fell 5
metres fracturing his foot
with serious leg injuries.
He was unable to return
to his trade.  Ben brought
a claim through Ian
Brown against his
employer and WorkCover
stepped in to defend it.
The claim was settled
shortly prior to trial for
$375,000.

■  ■  ■

Passenger fault
over seatbelt

JULIE was collecting
her son from school in

a taxi. Before the taxi
stopped she unfastened
her seat belt and then a
car collided with the side
of the taxi. She sustained
neck and back injuries
which prevented her from
working. Leanne Francis
negotiated a settlement of
$23,000 ,  a lower sum
than would have applied
had Julie been wearing her
seatbelt.

■  ■  ■

Twice too much
for factory worker

NICK was injured in
two work place acci-

dents with the same
employer. The first hap-
pened as he had to climb
over factory machinery
without a ladder or other
safe access to the machine.
This caused a nerve injury
to his hip. Upon his
return to work, he got
facial burns when molten
plastic sprayed from a
malfunctioning industrial

plastics molding machine.
Harry Dignan recovered
$135,000 for Nick at a
compulsory conference.

■  ■  ■

Depression
payout

GINA was employed as
a manager at a uni-

versity.  She was injured in
a motor accident in
Nerang causing ongoing
back and neck pain and
headaches. She also felt
depressed and hired Ian
Brown who retained a
forensic psychiatrist to
investigate exactly how the
injuries affected Gina psy-
chologically. The psychia-
trist diagnosed adjustment
disorder and a traffic
phobia.  Her psychiatric
and physical problems
unfortunately resulted in a
demotion at work.
Gina’s case was settled
for $119,000.

■  ■  ■

Mount Coot-tha
track tumble

KATE was enjoying a
weekend walk when

the track seemed to come
to an end and she contin-
ued on what turned out to
be the fire control access
road. When both feet
slipped from under her on
a steep and rough descent,
she landed heavily on her
arm and broke her wrist.
Chris Ng investigated and
found the rangers had
mistakenly marked the
walking track so walkers
were diverted to the
unsafe fire track that was
meant only for trucks.
The claim was settled for
$23,000.

■  ■  ■

Arm injury not icing
on chef’s cake

ALAN was in a sta-
tionery car hit from

behind. He had a history
of previous incidents and
injuries to his back which
interrupted his career as a
chef. There was no doubt
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A RECENT study in 
the United States

found that 84% of all
accidents involved riders
with no safety education
and 48% of riders injured
had never operated a jetski
before.

In Australia most per-
sonal watercraft (PWC)
accidents result from col-
lisions of the craft itself or
a person being towed

caused by rider careless-
ness, overconfidence or
inexperience.

Jetskis are often mar-
keted to inadequately
trained operators or hired
to people with little or no
experience or maritime
safety education.

Riders in Queensland
require a recreational boat
licence but at many
tourist resorts operators
may hire to persons
without, provided the ski
is operated within a
restricted area. All jetskis
must be registered.

When towing a skier, an
observer must be carried
on board. Lifejackets are
required to be worn at all
times.

Regulations prohibiting
freestyling eg wavejump-
ing and figure 8s, apply to
some Gold Coast and
Sunshine Coast water-
ways.

To avoid accidents, be
sure to operate your jetski
safely and responsibly. ■
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This newsletter is distributed to clients of and suppliers to
the firm or upon request. These are general observations on
some aspects of the topics referred to. Changes to law and
practice will occur from time to time. Readers should seek
specific legal advice in each particular instance. For further
copies, telephone (07) 3210 3444.
** Consultations by appointment

The rising popularity of jetskiing has resulted in more accidents.

AT least three resorts 
have ‘exclusions of

liability’ as a condition of
registration.  Others
require guests to sign lia-
bility waivers if they par-
ticipate in outdoor sports,
especially water related
activities.

A liability waiver will
protect the resort from
liability to the guest for
injury caused by their
negligence eg from unsafe
accommodation, inade-
quate supervision of chil-

dren or other dangerous
practices.

The liability waiver is
usually not made known
to the consumer at the
time of booking.

Removal of liability may
create an “I don’t care”
environment in which a
greater number of injuries
are likely to occur.

While the majority of
resorts do not require lia-
bility waivers, it helps to
be aware of the possibility.
■

RESORTS AVOID
LIABILITY

CHILDREN from 12
years can participate

in scuba courses.
A dive shop will not

permit a diver to rent
equipment without a valid
certification.

Most accidents occur
from exceeding guidelines
- diving deeper or longer
than called for by dive
tables, entering overhead
environments without
proper training or equip-
ment or diving with
medical illnesses. 

The most widely recog-
nised risk of serious injury
is decompression sickness

caused by a too rapid
ascent so that nitrogen
gasses are not dispelled
from body tissues before
surfacing.

At a minimum, a dive
operator or charter
company is responsible for
providing safe transporta-
tion to and from a dive
site, safe equipment and
dive supervision. 

As in any potentially
hazardous sport, liability
releases are common.
They are usually worded
so as to excuse every
person and entity involved
in the diving excursion. 

For the vast majority of
participants recreational
diving has been and will
continue to be accident-
free. ■

Scuba Safety

A recent Carter Capner study revealed some

leading Queensland resorts are introducing guest

liability waivers.

Watercraft Accidents on the Rise

In Australia

the minimum

requirement for a

recreational diver

is a certification

course that

emphasises

the risks. 

MOST settlements
occur at a

meeting with the
insurer of the person at
fault. These meetings
can take the form of
mediation, arbitration
or a settlement confer-
ence, which is the least
formal and most
common course.

You must come to
the conference with us.
Generally it will be a
round table meeting
where the lawyers
discuss the pluses and
minuses of your case in
a forthright and open
manner. We present
our calculations of
your damages and the
opposing lawyers do
the same. If there are
no fundamental diver-

sity as to the issues,
usually a compromise
can be reached.

The discussions are
without prejudice. No
one can make use at
trial of anything said
should the matter not
settle.

We convene a settle-
ment conference when
all  investigations are
complete and meaning-
ful negotiations can
occur. This includes the
exchange of necessary
expert reports, employ-
ment and medical his-
tories and examination
of witness accounts.

A settlement can still
occur at any time after
a conference, up to and
even during a trial. ■

Settlement
Conferences
Your injury claim will probably not require a

court trial and may be settled.
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